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IN rrHE 
Sllpreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 2182 
GOODLOE STRALEY 
versus 
JOSEPH C. FISHER. 
To the Honorable Justices of the Sitpreme Court of Appeals 
of Virgin:ia: 
Your petitioner, Goodloe Straley, respectfully represents 
that he is aggrieved by a judgment of the Circuit Court of 
Giles County, Virginia, entered on the 24th day of March, 
1939, in an action at law upon a warrant which was issued 
by t]Je Trial Justice's Court of Giles County, -in which court 
there was a judgment ag·ainst your petitioner for the sum of 
$431.14, which was appealed to the Circuit Court of Giles 
County where the judgment. complained of was rendered and 
was for the sum of $531.14. Joseph C. Fisher was the plain-
tiff in the said warrant and your petitioner was the defend-
ant. A transcript of the record 1s filed herewith. 
The said warrant was for $690.00 damages for the alleged 
-wrongful removal of certain logs. When the case was called 
for trial in the Circuit Court on account of the warrant being 
informal, and not plainly showing the nature of the action 
your petitioner, by his attorney, demanded a Bill of Particu-
lars and a statement of the nature of the action being pursued 
by the plaintiff. Whereupon a Bill of Particulars was filed 
and the statement was made that damages were being de-
manded "for the -wrongful removal of certain logs", where-
-upon the defendant announced that from the statement of 
counsel and the. Bill of Particulars it appeared that the ac-
tion was trespass on the case in trover and conversion and 
··i 
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entered his plea of ''Not Guilty'', upon which plea the plain-
tiff took issue, by which plea he manifestly treated his ac-
tion as an action ex delicto, and not on the contract, and the 
case was tried as an action of trove.i-. 
THE FACTS. 
In the month of February, 1938, Goodloe Straley, the q.e-
fendant, just arrived at twenty-one years of age, entered 
into a contract (verbal) with the plaintiff Fisher to sell him 
the pine, oak, chestnut and maple timber standing on a small 
tract of land, about twenty ... five acres, which he owned in 
.Mercer County, vV est Virginia, Fisher was to pay five dollars 
per M. log measure for the pine, and three dollars per M. for 
the oth,w varieties. Some mine props were also sold at one 
cent per lineal foot which were standing on the ground. 
2* There was no time fixed for the *removal and marketing 
the timber products, and they were to be paid for as and 
when the logs were measured at a sawmill about three miles 
distant from the land. By whom they were to be measured 
is not shown by the evidence. The mine props were to be 
paid for as sold at the mines "some distance away", in the 
coal fields. · 
Fisher had gotten off all of the pine, about twenty-seven 
thousand feet, by June, 1938, and had also cut down and had 
ready to be conveyed to the sawmill what he claimed to be 
about forty thousand feet of logs, and which were lying where 
they had been cut on Straley's ground; Fisher claimed that 
he had cut twenty-five hundred mine props but all the other 
witnesses for him onlv estimated the number at two thou-
sand. · 
Straley testified that during the summer and fall he in-
sisted on Fisher hauling· the logs and mine props because 
he was in need of the money, but that he could never get any 
satisfaction from Fisher who kept delaying without ever let-
ting him know anything. Fisher denied this, however, and 
said tbat his reason for not marketing the logs and props 
was because the market was bad. Early in December Straley 
said that he went to Fisher again and insisted upon the 
products being marketed but that he got no satisfaction from 
him. In the latter part of December, 1938, he sold all of the 
logs and mine props cut and on the ground and the remainder 
of the 8tanding- timber to vV. C. Keaton for $55.00, and Keaton 
in,mediatelv marketed the same. 
Fisher in~roduced evidence, over the objection of the de-
fendant, that he could have made a ·profit of five dollars per 
thousand on the logs and that he could have made twenty 
.Goodloe Straley v. Joseph C. Fisher. 3 
cents on each mine prop. He claimed that he could have 
sold the logs at eleven dollars per thousand. But he did not 
say that he had sold them, or that he even had a contract for 
their sale. This was his statement in the face of what he 
had previously said about the market being so bad that he 
could not market the products. He said that he could have 
sold for eleven dollars per M. the logs and that his total 
3* expense would have been six dollars, that is .,.to say, the 
stumpag·e of the logs would be three dollars, that the 
cutting· would be $1.60 per 1VI. and that the total cost of getting 
them to the mill would only be six dollars, leaving him a 
profit of five dollars. And from his statement a profit of five 
dollars on a six-dollar investment was so insufficient that he 
would not market the logs. He also claimed that he could 
have made twenty cents on each ten-foot mine prop, but he 
did not say that he had sold them for that or even had a 
contract to sell them at any price. The market was also bad 
as to mine props we are to infer from his evidence. 
ASSIGNMENT OF ERROR. 
First: On the trial of the case the plaintiff was asked by 
.his attorney how much profit he could ha'1e made on this 
timber if he had been allowed to market it. This evidence 
was objected to by the defendant upon the ground that the 
measure of damages, if any, was' the value of the timber when 
and where converted, but the court overruled the objection 
and the witness answered that he could have made a profit 
of five dollars per thousand on the logs and twenty cents on 
each of the mine props. Exception was duly taken. 
This ruling of the court is assigned as error. -
"Ordinarily, the value of the chattels converted, for the 
purposes of recovery in trover, is to be estimated as of the 
time of the conversation.'' Am. & Eng. Ency. Law, Vol. 28, p. 
718; and in the same book at page 720 it is said: '' The value 
of the property converted should be estimated according to 
its value at the place of conversion, but in case there is no 
market value at such place it may be estimated by consid-
ering its value at the nearest place at which there is a ~ar-
}ret, adding or deducting·, as the case may require,_ the cost 
of transportation from or to such place.'' 
There is no evidence in the case, on either side, to show 
what the value of the logs and props was "when and where" 
they were alleg·ed to have been converted, that is to say lying 
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on Straley 's land where the trees had grown. .And there 
4* was no evidence that it did not have any *value there. 
The burden was certainly on the plaintiff to show by evi-
dence that the property did not have any value there before 
he could introduce evidence of the market value at some 
other place. In McConnfok v. Hamilton, 23 Gratt. 561, it was 
proved that there was no market for a carload of hogs at 
Glade Spring on a particular day and evidence was admitted 
of what the market was at Abingdon and Bristol, but not till 
after it was shown that there was no market there. Then 
that ,vas a case where the seller was suing the buyer for 
his failure to perform and take the hogs which he had bought. 
Profits were not recoverable in this action ii::i any phase of 
it. The timber had not been sold, and according to the plain-
tiff's testimony there was no ~ufficient market for it. It is 
just his bald statement that he could have made that. "Where 
profits are dependent upon future bargains or states of the 
market, they are not, as a rule subjects of recovery." Grubb 
v. Bi1,rf ord, 98 Va. 553 ( 560). 
Second : The court erred in admitting the testimony of 
Fisher that he had proceeded. to build roads throug·h the tim-
ber lands, and did build roads, which enabled him to use 
motor trucks for hauling out all of the timber and which 
made the timber accessible to a hard surfaced highway, and 
to which evidence the defendant objected and the court over-
ruled the objection and admitted the evidence and the defend-
ant excepted. (See exception at the conclusion of Fisher's 
testimony.) 
This was error because neither in the warrant nor in the 
Bill of Particulars was there anything alleged which would 
justify the admission of this character of evidence, or permit 
a recovery for building roads. 
The admission of illegal evidence is presumed to have in-
fluenced the verdict and is reversible error. Nor/ olk & West-
ern Ry. Co. v. Briggs, 103 Va. 105 (113), citing So. Mut . .As. 
Society v. T·rear, 29 Gratt. 255. . 
Third: The court erred in instructing the jury at the in-
stance of the plai11tiff on the measure of damages to find 
5* '' in favor of the plaintiff ~Joseph C. Fisher the difference 
behveen the market value of such timber, logs and mine 
props which the evidence may show to have been so sold and 
removed, and the cost to said Fisher of placing the same on 
the market". 
This instruction was objected to on the grounds that it did 
not fix the proper measure of damages; and that it positively 
stated the wrong measure of damages as to all of the timber, 
both c.ut and uncut; that as to the standing timber it was er-
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roneous; and that it was misleading to the jury. Exception 
was duly taken. 
This instruction utterly ignored the value of the property 
"when and where" it was alleged to have been ''sold and re-
moved'' and told the jury to find the difference between the 
m~rket value at some undesignated place and at some un-
mentioned time, and the cost to Fisher of placing the same 
'on the market', although the undisputed evidence was that 
Fisher had never placed it on the market and no cost had 
been incurred in placing it on the market save and except. 
the $1.60 for cutting the logs and some indefinite amount 
for cutting the props. It utterly ignored the fact that Straley 
was due out of the timber, for logs $3.00 per M. and one 
cent per lineal foot for the props. The language used can-
not be read to include the stumpage. '' The cost to said 
Joseph -0. Fisher of placing the same on the market'' could, 
in the minds of the jury, only mean labor and transpo1~tation 
charges~ To put this instruction in the best possible light it 
is misleading to the jury. Who can say that the jury did not 
take the view from the instruction that the defendant for-
feited his stumpage by a precipitate sale to Keaton 1 The 
language would justify that view. 
It was certainly erroneous as to the standing· timber be-
cause the title to that had never passed to Fisher, neither had 
he· the possession nor the right to the possession. In Stuart 
v. Pennis, 100 Va. 612, where there was a written contract 
which the seller, Pennis, breached, the court held that the 
trees belonged to the seller when the contract was made and 
that she owned them when the contract was breached, 
6* . that they had not been *paid for, and that the plaintiff 
Stuart was not entitled to damages. In the chancery 
suit of the same name in 91 Va. 688 the court had held that 
the trees were real estate and that Stuart could have specific 
performance. In Hurley v. Hurley, 110 Va. 31, which was a 
verbal contract for the sale of standing- timber, the buyer 
recovered for their conversion, but there the buyer had paid. 
the purchase price and marked or branded his trees as pro-
vided by statute whereby .the title had passed to him as ef-
fectively as if he had a deed therefor. The purchaser had , 
reduced them to possession. But in this case Fisher had 
not marked or branded the trees and they were still real es-
tate, and had not been paid for. 
Fourth: After the court had given the instruction com-
plained of as erroneous the defendant submitted an instruc-
tion telling the jury that t4e plaintiff could not recover any-
thing on account of the standing trees, hut the court refused 
to give it.. This action is assigned as error. The standing 
_, .. ,.,.:::::_~ 
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trees, unmarked and unbranded, as provided by the statute 
were real estate and trover does not lie for real estate, or 
any interest therein. 4th Minor's Inst., Vol. I, pp. 437 and 
542-3-4. Nor could anything be recovered in an ·action for the 
breach of the contract, if the action had been in that form, 
because they had not been cut or marked. Stuart v. Pennis, 
supra. 
Fifth: After the jury had rendered its verdict for $531.14, 
after deducting a set-off for $118.86, which had been filed in 
the justice's court, and to which no objection was interposed 
in the Circuit Court, and which was admitted by Fisher as 
being just and due, which increases the amount of the ver-
dict to that extent, the defendant moved the court to set aside 
the verdict as being contrary to the law and the evidence, and 
because it was excessive, but the court overruled the objection 
and the defendant excepted. 
It was contrary to law booause of the court's giving the 
instruction for the plaintiff which has been heretofore re-
ferred to. And for the further reason that the court refused 
to give the instruction asked for by the defendant denying 
a recovery for anything on account of the standing 
7* *timber. This has been heretofore discussed. It was 
furthermore erroneous because of the admission of illegal 
evidence when the court admitted the evidence of the con-
struction of motor roads throug·h the tract on which the 
trees grew. As pointed out hereinbefore there was nothing in 
the pleadings to justify the· admission of this evidence. If 
he had been at any cost in this regard it should have been 
deducted from his profits which he claimed llP. could have 
made. There was nothing in the contract which bound Straley 
to be charged with the building of roads. Fisher ought to 
have known what was required to get the log·s out when he 
claims that he bought them on the stump. · 
The verdict was wrong because the plaintiff had not proved 
his damages, if any, with that definiteness and certainty re-
quired by law. 
The verdict was for an excessive amount. The plaintiff 
clain1ed that he could have sold the logs for $11.00 per M. 
but he did not testify that he had sold them for that, or that 
he had a contract to sell them for that, or any other amount. 
Keaton sold the identical property at prices ranging from 
$8.00 to $12.00 per M., only a small portion at the latter figure 
and that he only paid $55.00 for the whole lot, and that was 
about all it was worth; "that the timber was mostly of in-
ferior quality". This appears conclusive that the whole lot 
of logs did not have a. market value of $11.00 per M . 
. The verdict ought to have been set aside because of the 
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misdirection of the court as the instruction given for the 
plaintiff was erroneous for the further reason that it told 
the jury that if ·they ''shall believe from a preponderance of 
the evidence in this case that the defendant, Goodloe Straley, -
contracted to sell the timber in question to the plaintiff Joseph 
C. Fisher and thereafter the said Goodloe Straley sold the 
said timber, logs and mine props to another person, resulfa1g 
in the removal of the same then you will find in favor of the 
plaintiff, etc.'' The evidence shows there was a verbal con-
tract entered into between the parties, but as to whether 
8* it was an executory contract or an executed one *whereby 
the title to the cut timber vested in the plaintiff before.. it 
was measured and paid for depends upon the intention of 
the parties and that is a question which must be submitted 
to the jury, and the court has no right to tell the jury what 
the effect of this alleged contract was. Hood v. Bloch, 29th 
W. Va. 244. It is a very material question as to whether the 
title to the logs and props had passed to and become vested 
in the plaintiff ... If it had not vested in the plaintiff he was 
not entitled to maintain the action. Mitllins v. Sittherland, 
131 Va. 547. And it was a question of intention for the jury 
to find from the facts proved. 
It will be observed that the instruction does not say that· 
if the jury believes, etc., that. the defendant had "sold" the 
timber, etc., but it says, ''contracted to sell". The defendant 
may have '' contracted to sell'' the timber and the contract 
be an executory one to such an extent that no title to the 
property would pass. 
Again there is error in the instruction because it took away 
from the jury the question whether or not there was any 
justification for Straley's re-selling the property on account 
of Fisher's delay in getting it off and in the performance of 
his part of the contract. It will be observed that the defend-
ant said in his testimony that he thought he had the right to 
re-sell because of the delay and neg·lect of Fisher in the .per-
formance of the contract. All this was taken awav from 
the jury and it is error. Richmond, etc., R. R. Co. v: Noell, 
86 Va. 19. The instruction singled out the evidence of the 
contract and the conversion ignoring the evidence of the cle-
f endant, and it was a binding instruction which did not in-
clude all of the elements of the case. Pocahontas Col. Co. v. 
Hairston, 117 Va. 118 (124); Mann v. Crenshaw .ct Oo., 158 Va. 
193 (224). All of these matters should have been submitted 
to the jury under the general issue. 
Your petitioner contends and insists that for the errors 
herein ref erred to the verdict of the jury should be set aside, 
and he prays that a writ of error and .mpersedeas to the afore-
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said judgment may be awarded to him, and that the said 
9* judgment may be annulled, set aside and *reversed and 
the defendant awarded a new trial, as this court has 
jurisdiction to do since the amendment to Section 6337 c;,f 
the Code by the Act of the General Assembly, 1938, chap. 76 
(page 134). And as in duty bound he will ever pray, etc. 
w. B. SNIDow·, 
GOODLOE STRALEY, 
By His Attorney. 
Attorney for Petitioner. 
I, W. B. Snidow, an attorney at law practicing in the Su-
preme Court of Appeals of Virginia, do hereby certify that 
in my opinion the judgment of the Circuit Court of Giles 
County in the case of Joseph C. Fisher agavnst Goodloe Stra-
ley, should be reviewed by the Supreme Court of Appeals 
of Virginia; and I do further certify that I have this day 
delivered a copy of this petition to ,T. Livingstone Dillow, the 
attorney at law representing the plaintiff in the Circuit Court 
of Giles County at the trial of this case; and that in the event 
a writ of error is awarded as prayed for I shall use this 
petition as my brief in the trial of the said case in the Su-
preme Court of Appeals of Virginia. 
Given under my hand this the 27th day of April, 1939. 
Rec'd April 28, 1939. 
,v. B. SNIDOW, 
Attorney for the Petitioner. 
P. W. C. 
June 13, 1939. "\Vrit of error and sitpersedeas awarded 
by the court. Bond $600. 
M. B. W. 
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RECORD 
VIRGINIA: 
In the Circuit Court of the County of Giles. 
Joseph C. Fisher 
v. 
Goodloe Straley. 
APPEAL W ARRA,NT FROM TRIAL JUSTICE: 
9 
Pleas before the Circuit Court of Giles County, the Hon-
orable A. C. Buchanan, Judge, presiding·, at the Court-
house thereof, on the 24th day of March, 1939. 
Be it remembered that heretofore, to-wit: A. L. Farrier, 
Clerk of the Trial Justice Court of Giles County, on the 2nd 
day of February, 1939, issued a Warrant in favor of the 
plaintiff, Joseph 0. Fisher against the defendant, Goodloe 
Straley, and J as. R. Stafford, Substitute Trial Justice ren-
dei:ed judgment upon said warrant, from which judgment the 
defendant, Goodloe Straley perfected an appeal to the Cir-
cuit Court of Giles County, and which warrant and all pro-
ceedings had thereon are as follows: 
page 2 ~ WARRANT. 
Virginia, Giles County-To-wit; 
To the Sheriff, or any Constable of said County: 
I hereby command you, in the name of the Commonwealth 
of Virginia, to summons Goodloe Straley, if to be found in 
your county, to appear before the Trial Justice of Giles 
County, at his Court Room at Pearisburg, at 1 :30 o'clock P. 
M. on 'the 13 day of Feb., H>39, to answer the complaint of 
·Joseph 0. Fisher, upon a claim for money for the sum of 
Six hundred ninety and no/100 ($690.00) Dollars, -claimed 
to be due by damages for wrongful removal of certain tim-
ber. 
And then and there make return of this warrant. 
Given under my hand this 2 clay of Feb., 1939. 
A. L. FARRIER, 
Clerk of the Trial Justice Court. 
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This day came the plaintiff and the defendant, each in per-
son, and by their attorneys, and after hearing the evidence 
H is . adjudged and ordered · that the plaintiff recover of the 
defendant the sum of $431.14, with interest thereon from 
Feb. 13, 1939, until paid, and his costs in this behalf expended, 
and upon motion of the defendant he is granted an appeal 
from my said judgment to the circuit court of Giles 
page 3 ~. County, Va., this Feb. 13, 1939. 
JAS. R. STAFFORD, 
Substitute Trial Justice. 
This day Ella Stafford personally appeared before me 
and acknowledged herself as surety for the payment of such 
judgment as maybe rendered on appe_alby the appellate court 
against the defendant, Goodloe Straley, and all costs and 
damages which might be awai·ded against said defendant by 
reason of said appeal, this Feb. 21, 1939. 
JAS. R. STAFFORD, 
Substitute .Tr'ial Justice. 
COUNTER CLAIM. 
In the Trial Justice Court of Giles County. 
The defendant comes and says, in addition to his plea of 
general issue heretofore filed, he is entitled to recover of the 
said plaintiff, and he, .the said defendant for cross-claim 
against the said plaintiff, complains of the said plaintiff as 
follows, to-wit: 
That the said Joseph .C. Fisher rented a certain farm from 
said defendant covenanting to pay the sum of $140.00 per 
year for the rent of said farm, that said lease expired on the 
10th day· of February, 1939, and that the said plain-
page 4 ~ tiff has only paid the said defendant the sum of 
. $161.14, and his legal guardian, and that there is 
riow due, and payable the sum of $118.86 to the said defendant 
from the said plaintiff for the use and rental of said farm 
pursuant to said rental contract. Therefore, the said Good-
loe Straley, the defendant in this cause, prays that the court 
will grant him a judgment against the said Joseph C. Fisher 
for the sum of $118.86, on his counter-action by way of cross-
cl aim .. 
J. S .. ANDREWS, p. d. 
GOODLOE S.TRALEY, 
By Counsel. 
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PLEA OF NIL DEBIT. 
The said defendant, by his attorney, comes and says that 
he does not owe the sum of $690.00., in the declaration in this 
action demanded, in the manner and · form as the plaintiff 
hath complained against him. And of this the said defend-
ant puts himself on the country. 
J. S. ANDREWS, p. d. 
page 5 } Virginia : 
In the Circuit Court of Giles County, the 24th day of March, 
1939. . 
ORDER. 
This day came the parties by their Attorneys, and the de· 
fendant pleaded not guilty and filed a counter-claim in writ-
ing, and the plaintiff filed a Bill of Particulars, and general 
issue was joined thereon, and thereupon came a Jury, to-
wit: James A. Price, J. W. Luc.as, Jr., R. B. Lucas, S. F. 
Robertson, Hampton Frazier, C. C. Lucas, and F. B. Strader, 
who were sworn and impanelled in the manner . prescribed 
by law, _and upon hearing the evidence, receiving instructions 
from the Court, and hearing argument of Counsel, retired to 
consider of their verdict, and after awhile returned into Court, 
and rendered the following verdict, ''We the jury ,find for the 
plaintiff, Joseph C. Fisher, to the sum of $531.14. F. B. · 
Strader, Foreman.'' 
The defendant moved the Court to set aside the verdict of 
the jury, because the same was contrary to the law and the 
evidence, and because of the Court's misdirection to the 
jury and the r~fusal t!) give other instructions offered by the 
defendant, which mot10n the Court overruled and defendant 
excepted. · 
It is the ref ore, considered that the plaintiff recover of the 
defendant the sum of $531.14, with interest thereon from 
March 24, 1939, until paid, and the costs in this behalf ex-
pended. 
The defendant exp~essing his intention to apply 
page 6 ~ to the Supreme ,Court of Appeals of Virgiµia for a 
writ of error, it is ordered that the foregoing judg~ 
ment be suspended for a period of sixty days upon giving 
a bond in the penalty of $150.00, with approved security, con-
ditioned according to law. 
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BILLS OF EXCEPTIONS. 
NO. I. 
INSTRUCTIONS. 
The. plaintiff requested the court to give the foil owing in-
structions which was given, to-wit: 
'' The, court instructs the jury that if they shall believe from 
a preponderance of the evidence in this case, that the defend-
ant Goodloe Straley contracted to sell the timber in question 
to the plaintiff Joseph C. Fisher, and that thereafter, the 
said Goodloe Straley sold the said timber, logs and mine 
props to another person, resulting in the removal of the same, 
then you will find in favor of the plaintiff Joseph 0. Fisher 
the difference between the market value of such timber, logs . 
and mine props which the evidence may show to have been 
so sold and removed, and the cost to said Joseph C. Fisher 
of placing the same on the market.'' 
To the giving· of the foregoing instruction the defendant, by 
his attorney, objected upon the ground that it did not fix the 
proper measure of damages; and that it positively 
page 7 ~. stated the wrong measure of damages as to all of 
the timber, both cut and uncut; and that certainly 
as to the standing timber, contended to have been sold by a 
verbal contract, the measure of damages fixed by the instruc-
tion was erroneous; and that it was in any event misleading 
to the jury; but the court overruled the objections and gave 
the instruction, and the defendant then and theJ~e excepted. 
This April 14, 1939. 
Teste: 
A. C. BUCHANAN, ,Judg·e. 
II. 
The defendant requested the court to give the following· 
instruction, and which was objected to by the plaintiff, and 
which objection w·as sui?tained and the court refused to give 
this instruction, to-wit: · 
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'' The court instructs the jury that so much of the timber 
as had not been cut from the soil_ by the plaintiff and was 
still standing on the g-round when Keaton took over the con-
tract was the property of iStraley-the title thereto not hav-
ing passed to Fisher-and they cannot allow anything for 
such standing timber.'' 
To the refusal of the court to give this instruction the de-
fendant then and there excepted. 
This April 14, 1939. 
Teste: 
A. C. BUCHANAN, Judge. 
page 8 ~ III. 
ThP. court _gave the follo'\\ing instruction for the defendant 
without objection: · 
'' The court instructs the jury that when a plaintiff sues 
for damages that the burden is upon him to prove by a pre-
ponderance of the evidence his damages, if any, with reason-
able certainty and unless the said plaintiff has proved his 
claim for damages by a preponderance of the evidence as to 
the amount then he cannot recover." 
This April 14, 1939. 
Teste: 
A. C. BUCHANAN, Judge. 
IV. 
(Verdict.) 
The jury returned the following verdict: ',·we the jury 
find for the plaintiff Joseph C. Fisher the sum of $531.14. 't, 
and were discharged, whereupon the defendant, by his attor-
ney, moved the court, to set aside the verdict as being con-
trary to the law and evidence because of misdirection to the 
jury upon the instruction giyen for the plaintiff, and for the 
refusal to give the instruction asked for by the defendant 
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and because the verdict was ex~essive, but the court over-· 
ruled the motion and entered judgment upon the verdict 
whereupon the said defendant then and there ex<?epted. 
This Ap~il 14, 1939. 
-page 9 ~ Teste: 
A. C. BUCHANAN, Judge. 
v. 
(Exceptions to Evidence.) 
Upon the trial of the case the plaintiff was asked by his 
attorney how much profit he could have made on this tim-
ber which it was contended that Straley sold to Keaton if 
he had been allowed to ha-ye marketed it, to which question 
the defendant by his attorney objected, and fo.r ~ro:unds of 
objection contended that the measure of damages, 1f any, was 
the market value of the timber, when and where, alleged to 
be converted; but the court overruled the objection and the 
plaintiff answered that he could have made five dollars a 
thousand on the timber and two cents per lineal feet · of the 
mine props. 
To the ruling of the court admitting this evidence the de-
fendant then and there excepted. 
This April 14, 1939. 
Teste: 
A. C. BUCHANAN; Judge. 
page 10 ~ BILL OF P .A.RTICUL.A.RS. 
When this case came on for trial in. the Circuit Court on 
appeal from the Trial Justice's Court, the tfofendant by his 
attorney, demanded of the plaintiff a Bill of Particulars in 
which he would disclose the form of action he intended to 
pursue, and the attorney for the plaintiff, in open court, 
stated that he was suing for the wrongful removal of cer-
tain logs, ·whereupon the court required the said plaintiff to 
furnish the defendant with a Bill of Particulars which wa~ 
then and there immediately done, and was in the words and 
figures following·, to-wit: 
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Joseph C. Fisher. 
'' 2-,500 Mine Props at 20 cts . . . . ................... $500.00 
40,000 feet of Logs at $8.00 per thousand ............ $320.00 
10,()00 ft of Log·s at 8.00 .......................... $ 80.00 
The plaintiff contends that he had purchased the above 
products from the Defendant, and the plaintiff had cut said 
40,000 feet of logs, which were thereafter wrongfully sold 
by the Defendant, and in addition thereto, the said defendant 
wrongfully sold about 10,000 feet of logs not then cut, which 
he had also sold plaintiff, as well as said mine props, in 
which the plaintiff had a profit of the sum above set forth.'' 
Whereupon the defendant entered his plea of 
page 11} "Not Guilty'' upon which issue was joined. 
This .April 14, 1939. , ,, 
Teste: 
A. C. BUCH.A.NAN, Judge. 
PLAINTIFF'S EVIDENCE. 
The following is in substance all of the evidence in the case 
of Joseph C. Fisher against Goodlo~ Straley: 
JOSEPH C. FISHER, 
testified that he was the plaintiff in this case; that he lived at 
Eggleston, Giles County, Virginia; that he was engaged in 
the timber business; that in February, 1938, he contracted 
to buy and did buy from the defendant, Goodloe Straley, the 
pine, oak, chestnut, and maple timber above seven inches on 
a tra~t of land containing about twenty-five acres, lyin$" about 
three miles from Princeton, Mercer County, West Virginia, 
.from the said Straley for which he was to pay him five dol-
lars per thousand for the pine, three dollars per thousand 
feet for the other three varieties of timber; log measure at 
· the mill which was about three miles· distance; he was also 
to pay one cent per lineal foot for mine props and paid for 
as marketed at the miiles some distance away; that there 
was no time ,fixed for his getting the timber off; that he 
proceeded to cutting the timber and did cut and market prac-
tically all of the pine, 27,000 feet, for which he promptly paid 
according to his contract; that all of the pine was 
page 12 r gotten out about June; that he had cut and had 
on the ground about 40,000 feet of the other timber 
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whi~h was cut along about June; that the market was not 
good and that he did not sell the same then for that reason; 
, that there were left on the ground about 2,500 mine prqps 
and that there was yet standing on the ground about ten 
thousand feet of timber to which he claimed the right by 
reason of his contract; that after June he did not market any 
timber except three thousand feet of logs and seventy-eight 
mine props along about October, 1938; that in December, 
1938, the defendant sold the said' forty thousand feet of cut 
logs on the ground, and the two tho~sand fiye hundred mine 
props, and the ten thousand feet of timber standing to one 
·w. C. Keaton, who at the direction of the defendant, went 
into the premises and hauled off the forty thousand feet of 
logs which he had cut and the - two thousand five hundred 
mine props, and that Keaton cut ·the ten thousand feet of 
standing timber and hauled it off to the market; that he could 
have made a profit of fi.ve dollars per thousand on all of 
the timber; that he could have sold-it for eleven dollars per 
thousand feet and that the cutting and hauling to market 
would only have cost him three- dollars per thousand, the 
cutting alone cost $1.60, and the stumpage would have been 
three dollars, therefore he could have cleared five dollars per 
thousand feet; that he could have made a profit 
page 13 ~ of two cents a foot on the mine props, or that he 
could have sold the mine props for forty cents 
each in ten foot leng·ths; that there was no written contract, 
only yerbal. That he, Fisher, in preparation for carrying 
out his contract wont upon the land and proceeded to build 
roads through the timber lands, · and did build roads which . 
enabled him to use :Motor trucks _for the hauling out of all 
the timber, and which made the timber from all over the 
tract easily accessible to a bard surfaced highway, to· which 
the Defendant, by Counsel, objected, but the Court overruled 
. the objection, and defendant by Counsel, excepted. 
TH01\11AS GOOCH 
testified that he had formerly lived in :Mercer County, West 
Virginia, but that he lived in Floyd County, Virginia.; that 
he had worked for the said Joseph C. Fisher and that he 
had cut the timber which was on the ground, consisting of 
about forty thousand feet; that there was about two thousand 
mine props left on the ground and that there was yet left 
standing 011 the ground about ten thousand feet of timber. 
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Hugh Gooch-Mrs. Joseph C. Fisher-·Walker Whittaker 
Paitl Jones-JV. A. Fletcher. 
HUGH GOOCH 
testified that he lived in Mercer County, vVest Virginia, on 
an adjoining farm to the Straley lands and that he was 
thoroughly familiar with the premises and that in his opinion 
there was about forty thousand feet of logs on the ground 
cut by Fisher; that there was left there by Fisher about two 
thousand mine props·, and that there was yet standing on the 
land when Keaton went on the lands, about ten thousand feet 
of timber; that he was an uncle of the Defendant Goodloe 
Straley. 
page 14 ~ MRS. JOSEPH C. FISHER 
testified that she was the wife of the plaintiff and 
that she was present when the contract was made; that it 
was made at their home at Egg·leston, Giles County, Virginia, 
early in February, 1938; that her husband contracted for the 
pine at five dollars per thousand, and the other timber at 
three dollars per thousand, log measure to be paid for when 
sold; that there was no time fixed for g·etting the timber off 
the land. 
W .A.LKER WHITT.A.KER 
testified that he heard the col).tract; was present at the home 
of Fisher when Straley contracted to sell him the timber on 
his land in Mercer County, West Virginia; the pine at five 
dollars per thousand; the other varieties at three dollars per 
thousand, log measure and to be paid for as sold. 
PAUL JONES 
testiified that he was present when the contract was made and 
that said contract was as stated by Joseph C. Fisher. 
W . .A..FLETCHER 
testified that he had been engaged in the manufacture and 
sale of mine props for a number of y,ears, that he knew the 
market value of such products, and that the market value of 
mine props was four cents per lineal foot, and that there was 
a profit in said props of two cents per lineal foot. 
This was all of the evidence on direct examination. 
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page 15 ~ DEFENDANT'S EVIDENCE. 
GOODLOE STRALEY 
testified that he was the defendant; that he lived at Eggles-
ton, Giles County, Virginia; that he owned a tract of land _ 
in Mercer County, West Virginia, some forty-five or fifty 
miles from where he lived; that he was twenty-one years old 
on the fourth day of .Febr:uary, 1938, and that just a few days 
_ thereafter he contracted to sell to the plaintiff, Fisher, .the 
timber on his tract of land in Mercer County, Vv est Virginia, 
and the terms of the contract was as stated by Fisher; that 
there was no time fixed for getting the timber off the land; 
that it was to be paid for as sold and measured when sold; 
that Fisher went to work and got the pine off by June; that 
he cut and left on the ground about twenty thousand feet of 
timber; that there were about two thousand mine props left 
there, and about ten thousand feet of standing timber; that 
Fisher did nothing toward marketing or selling the timber 
after June; that he continually admonished him to hurry up 
and g·et the timber off and sell it as he needed his money; that 
unless he got some money soon that he would have to sell one 
or the other of l1is farms ; that he could never get any definite 
promise from Fisher to get the timber off; that he went to 
Fisher early in December, 1938, and insisted in his getting 
, the timber off but that Fisher still did not give 
page 16 ~ him any satisfaction; that in December, 1938, he 
did sell all that remained on the g-round both 
standing and cut to Keaton for the sum of Fifty-five dollars, 
and Keaton got the timber off and paid him for it; that he 
just lumped the whole to Keaton for fifty-:fi.ve dollars that 
Fisher kept putting him off from time to time without giving 
him any satisfactory reason that he just thought that he 
would have the right to dispose of the timber; that plaintiff 
owed him $118.86 rent for property he occupied at Eggleston, 
Giles County, Virginia. 
W. C. KEATON _ 
testified that he lived in Mercer County, West Virginia, hav-
ing· been raised there, but for the three years immediately pre-
ceding the purchase of this timber from Straley he was liv-
ing in Monroe County, West Virginia; that he had been en-
gag·ed in the timber and lumber business for five or six years; 
that he paid fifty-five dollars for all that was left there by 
Fisher; that he thought tl1at that was about all that it was 
worth; that there were about two thousand mine props, and 
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Joseph C. Fisher-Thomas Goocl,;-Hugh Gooch 
about thirty-five thousand feet of timber both standing and 
cut cm the ground ; about half standing and about half oli 
the ground cut; that the timber was mostly of inferior 
quality, and that he got from $8.00 to $12.00 per m. for it at 
,~ the mill, only a small part at the latter price. 
\ And this was all of the evidenc~ for the defendant. 
-page 17} PLAINTIFF'S RE-DIRECT ~ND REBUTTAL 
EVIDENCE .. 
JOSEPH C. FISHER 
testified that the reason that he did not ge.t the timber off 
during the summer of 1938 was because the market was 
bad; that he did get off three thousand feet of logs in Oc-
tober, 1938, and also seventy-eight mine props; that Straley 
did not come to him and insist that he get the timber off; 
that the set-off of $118.86 was due the defendant for rent 
of property he occupied at Eggleston, Giles County, Virginia; 
that the defendant had never made any complaint to him, 
and that the Defendant did not come to him to say anything 
about selling the timber as testified by the Defendant, and 
the first time he knew of the sale and removal of said timber 
was when he went on the land· in January, 1939. 
THOMAS GOOCH 
came back and said that the figures he had given as to the 
amount of timber standing and on the ground was correct; 
that he had cut it and had had experience enough to say that 
his estimation was about correct. 
HUGH GOOCH 
't!\ came back and testified that he thought his estimate of the 
',w, timber was correct. 
"I 
And the foregoing was all of the evidence in the case on 
either side thereof. 
page 18} This 14th day of April, 1939. 
Teste: 
A. C. BUCHANAN, J~dge. 
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